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By H. T. NewcomBj 



THE EXTENDED AUTHORITY OF THE INTERSTATE COMMERCE 
COMMISSION, 

AS everyone knows the authority conferred upon the 
Interstate Commerce Commission by the Hep- 
burn act ^ differs very materially from that 
which it exercised under the law formerly in 
force.3 The most significant difference, aside from the 
questionable attempt at delegation of legislative power, is 
thatj instead of restricting the lawful order of the Com- 
missioni as formerly, to the mere condemnation of exist- 
ing rates which it finds unreasonable^ leaving the rates 
to be substituted to the discretion of the carriers affected,* 
the new law authorizes an order prescribing specific rates 
which shall thereafter, so long as the order remains in 
force, be "the maximum to be charged." The authority 
to prescribe reasonable maximmn rates attaches when- 



1, Approved Jrnic 29, 1906, 34 Stat. L,, 584 1 effective August 
28, 1906, 34 Stat. L., 5S4. 

2. The CuUom Act (Approved February 4, 1887; effective 
April 5, 1887) and various supplementary and amendatory 
statutes, 

'3. Interstate Commerce Commission v. Cindnnati, New Or- 
leans and Texas Pacific, 162 U. S. 1 84; Same parties, 167 Ul S* 
47P 



6 REASONABLE MAXIMUM RATES. 

ever, the prerequisite conditions of a "complaint" and a 
"full hearing" in accordance with Section 13 of the law 
having been satisfied, the Commission has become con- 
vinced that the rates challenged are *:unjust or unrea- 
sonable or unjustly discriminatory or unduly preferential 
or prejudicial." At first glance it would seem that one 
consequence of this change in the character of the order 
authorized by the law must be that a complaint now pre- 
sents to the Commission two questions where only one 
was presented before. That is to say, that while the in- 
quiry formerly authorized, which was whether the existing 
rates satisfied the conditions of equality and justice impos- 
ed by the law,^ must still be made it must now be supple- 
mented, when the Commission is of opinion that it ought 
to be answered in the negative, by the inquiry which asks 
what are the maximum rates consistent with equality and 



4. The question whether these requirements add anything to, 
or are merely declaratory of the Common Law, has frequently 
been discussed. It would appear, by the following expression of 
the Supreme Court to have been authoritatively answered. "Com- 
mon carriers, whether engaged in interstate commerce or in that 
wholly within the State, are performing a public service. . . . 
As a consequence of this, all individuals have equal rights both 
in respect to service and charges. Of course, such equality of 
right does not prevent differences in the modes and kinds of ser- 
vice and different charges based thereon. There is no cast-iron 
line of uniformity which prevents a charge being above or below 
a particular sum, or requires that the service shall be exactly 
along the same lines. But that prinicple of equality does forbid 
any difference in charge which is not based upon difference in 
service, and even when based upon difference of service, must 
have some reasonable relation to the amount of difference, and 
cannot be so great as to produce an unjust discrimination 

"We are clearly of opinion that, . . . the principles of the 
Common Law are operative upon all interstate commerce trans- 
actions, except so far as they are modified by Congressional en- 
actment." Western Union Telegraph Company v. Call Publish- 
ing Company, 181 U. S. 92, 100, loi ; decided on April 15, 1901. 
See also Interstate Commerce Commission v, Baltimore and Ohio, 
145 U. S. 263; decided May 16, 1892. 
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justice. But, although these are plainly separable ques- 
tions, it is not certain that the condemnation of the ex- 
isting rates must in every case precede the determination 
of the lawful maximum limits of the rates to be charged 
for the particular services brought under consideration by 
the complaint. While it is possible that specific rates 
might safely be condemned upon testimony insufficient to 
warrant fixing the lawful maxima for the same services 
It would seem that, in most instances at least, the ques- 
tion presented might conveniently be conceived as being: 
What are the maximum rates that may lawfully be charg- 
ed upon the commodities and between the points covered 
by the complaint? If, as the result of such an inquiry, 
the maximum rates should be found to be lower than the 
existing rates, the conclusion, obviously, must carry with 
it the condemnation of the latter. With the issue so de- 
fined, the complainant must, in eflFect, propose new maxi- 
ma, somewhat lower than the existing rates, and endeav- 
or to sustain his proposition by proper testimony and ar- 
gument. 

The chief effect, however, of the express limitation upon 
the power to fix the rates to be substituted for those con- 
demned, contained in the use of the term "maximum** is 
in giving statutory expression to the principle that com- 
mon carriers of interstate commerce are constitutionally 
protected in the right to receive the highest rates that do 
not bear unjustly or unequally upon their patrons. Vol- 
untary reductions below the lawful maxima may be made 
by the carriers but there is no power, legislative or judi- 
cial, that can compel the reduction of rates which are 
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ndAer iinreasoaable in themsdves nor unjustly discrimi- 
natory as compared with other rates. 

WHO MAY COMPLAIN. 

The complaint necessary to support the rate-fixing au- 
thority of the Interstate Ccmimerce Commission may be 
made by ''any person, firm, corporation, or association, 
or any mercantile, agricultural, or manufacturing society, 
or any body politic or municipal organization" ' and "ab- 
sence of direct damage to the complainant" is not suffi- 
cient ground for dismissal* but it is at least doubtful 
whether, since the revision of Section 15, by the Hep- 
bum act, the Gxnmission so completely retains its former 
power to "institute any inquiry on its own motion in the 
same manner and to the same effect as though complaint 
had been made," '^ as to be authorized to fix rates in a pro- 
ceeding instituted by itself. 

THE TESTS OF REASONABLENESS. 

Lawful rates must satisfy two standards of reasonable- 
ness. That is, rates may be unlawful either (a) because 
they are in themselves excessive, or (b) because they im- 
pose burdens upon the performance of particular ser- 
vices which are so disproportionate to actual differences 
between those services and others performed by the same 
carriers as to constitute unjust discrimination.® The 
first of these standards seems pectiliarly applicable to 
cases in which the whole or a considerable section of the 



5. Section 13 of the Act. 

6. Section 13 of the Act. 

7. Section 13 of the Act 

8. Western Union Telegraph Company v. Call Publishing 
Company, 181 U. S. 92, 100, loi ; decided on April 15, 1901. 
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schedule of rates enforced by the defendants are chal- 
lenged and the second to those in which single rates or 
those on a few articles or between a few points are the 
subject of complaint. Between these extremes there are 
many conceivable cases in which both standards can be 
fruitfully applied. 

RATES EXCESSIVE IN THEMSELVES. 

If rates are in themselves excessive it must be because 
they produce more than a reasonable return upon the fair 
value of the property employed in the service of the pub- 
lic or exceed the fair value of the services rendered. Thus 
in sustaining an injunction issued by the Circuit Court 
of the United States for the District of Nebraska, which 
perpetually enjoined the making of a schedule of rates 
for traffic in Nebraska in accordance with a schedule of 
maximum rates prescribed by an act of the Legislature 
of that State, the Supreme Court of the United States, 
in an opinion prepared by Justice Harlan declared that 
the "fair value" of railway property must be the basis of 
all inquiries as to the reasonableness of railway charges.^ 
A significant extract from this opinion follows: 

"We hold, however, that the basis of all calculations as to the 
reasonableness of rates to be charged by a corporation maintain- 
ing a highway under legislative sanction must be the fair value 
of the property being used by it for the convenience of the pub- 
lic. And, in order to ascertain that value, the original cost of 
construction, the amount expended in permanent improvements, 
the amount and market value of its bonds and stock, the present 
as compared with the original cost of construction, the probable 
earning capacity of the property under particular rates prescribed 
by statute, and the sum required to meet operating expenses, are 
all matters for consideration, and are to be given such weight 
as may be just and right in each case. We do not say that there 
may not be other matters to be regarded in estimating the value 
of the property." 



9. Smyth V, Ames, 169 U. S., 466, 546, 547; decided on March 
7, 1898. 
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Continuing, the Court thus defined the lawful relations 
between the companies and the public : 

"What the company is entitied to ask is a fair return upon that 
which it employs for the public convenience. On the other hand, 
what the public is entitled to demand is that no more be exacted 
from it for the use of a public highway than the services rendered 
by it are reasonably worth." 

In another place in the same opinion a sentence occurs 
which is doubtless equivalent in effect to that last quoted. 

"But the rights of the public would be ignored if rates for the 
transportation of persons or property on a railroad are exacted 
without reference to the fair value of the property used for the 
public or the fair value of the services rendered. . . . "" 

There are indicated by the foregoing, three separate 
concepts which obviously require definition. What, it be- 
comes necessary to inquire, are specifically intended by 
the terms "fair value of the property" and "fair return" 
which express the rights of the carrier and by the term 
"fair value of the services," used to express the rights of 
the purchaser of transportation? May a case arise, as 
might at first seem possible, in which "fair return upon 
fair value of property" is in irreconcilable conflict with 
"fair value of the service?" Observing that it is incon- 
ceivable that a case should arise in which a shipper would 
be entitled as a right to have his goods carried at rates 
which would preclude a fair return upon the fair value of 
the property ^^ (these terms being correctly understood) 
it may properly be added that the difficulty of these prac- 
tical questions obviously suggested the conclusion of the 
Supreme Court in Covington and Lexington Turnpike 
Road Company v. Sandford,^^ which is expressed as fol- 
lows: 

10. Smyth v. Ames, 169 U. S. 466, 544. The italics are the 
present writer's. 

11. Atlantic Coast Line v. North Carolina Corporation Com- 
mission, 206 U. S. I, 25-27. 

12. 164 U. S. 578, 597. 
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"In short each case must depend upon its special facts; and 
when a court, without assuming itself to prescribe rates, is re- 
quired to determine whether the rates prescribed by the legisla- 
ture for a corporation controlling a public highway are, as an 
entirety, so unjust as to destroy the value of its property for all 
the purposes for which it was acquired, its duty is to take into 
consideration the interests both of the public and of the owner of 
the property, together with all other circumstances that are fairly 
to be considered in determining whether the legislature has, under 
the guise of regulating rates, exceeded its constitutional authority, 
and practically deprived the owner of property without due pro 
cess of law." 



FAIR VALUE OF RAILWAY PROPERTY. 

Nothing could be clearer than that the "fair value" 
which, by the decision in Smyth v. Ames is made "the 
basis of all calculations as to the reasonableness of rates" 
is not that familiar sort of value which is a mere conse- 
quence of earning power, nor yet the aggregate obtained 
as the result of a physical inventory. For "original cost 
of construction," "the amount expended in permanent 
improvements," "amount and market value of bonds and 
stock," have nothing whatever to do with either idea of 
value and "probable earning capacity under particular 
rates prescribed by statute," and "the sum required to 
meet operating expenses," have but the most remote and 
indirect bearing upon the latter. Indeed, it is evident 
that, realizing the potential injustice of rigorously apply- 
ing either method of valuation, irrespective of the special 
circumstances surrounding particular cases, the Court 
intended to establish a permanent rule which would pro- 
tect valuations specially adapted to the requirements of 
each -case which should arise. Therefore, it enumerated 
the principal classes of facts, both historical and contem- 
poraneous, which might affect the problem of justice in 
valuation and, carefully adding that the list was not in- 
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tended to be exhaustive, declared that each must "be given 
such weight as may be just and right in each case." 

ORIGINAL COST. 

On economic grounds, it is important that investments 
in transportation facilities, both for original construction 
and for the improvements from time to time made neces- 
sary or desirable by industrial development, should be 
protected against enforced reductions in rates. For un- 
less such protection exists, either in the form of law or in 
the wisdom and sense of justice of the people, the owners 
of capital and those entrusted with its management will be 
forced to decline to risk it in such undertaking^. This 
might entail no very serious consequences, so far as the 
general public is concerned, in a community which was 
industrially stagnant or retrograding but it would be ru- 
inous in one like the United States in which all industry 
is rapidly expanding.^^ But there can be no such thing 
as statutory or judicial protection against losses due to 
improvidence or fraud. If the sums originally expended 

13. Some injury of this sort has already occurred in the United 
States. The fact has been admirably stated by Mr. John F. Wal- 
lace, sometime general manager of the Illinois Central Railroad, 
and later Chief Engineer in charge of the construction of the 
Panama Canal. Mr. Wallace said in part: "It has been many 
years since improvements have been provided in this country from 
an anticipatory standpoint, the construction of the present trans- 
continental lines being probably the last venture of this charac- 
ter. Railroad construction activity has recently lagged far behind 
urgent transportation demands in every department. It would 
be difficult to find a railroad terminal in the United States fully 
adequate for perfect and economical service; it would be still 
more difficult to find a single railroad system which is provided 
with all the facilities for the most economical handling of its 
business. While the necessity for providing additional facilities 
is probably realized by every railroad president and board of di- 
rectors in the United States, many would be unwilling to invest 
money in anticipation of future increases in business under pres- 
ent conditions. Not even the strongest of the railroad corpora- 
tions are able to finance the completion of plans already contem- 



ORIGINAL COST. 1 3 

upon construction, in any case, were greater than local 
conditions and prospects justified; if there was wasteful 
and extravagant management of the enterprise during the 
period of construction; if excessive sums were fraudu- 
lently paid to favored construction companies; it would 
be neither just nor practicable to provide for a return upon 
the excessive sums thus unnecessarily and improperly ex- 
pended. A more difficult question arises where important 
items in the original cost of construction were considerably 
more expensive than they would be under the conditions 
prevailing at the time covered by the complaint. Here the 
just rule would appear to be that, except as the reduced 
cost of construction may have sufficed to bring about ac- 
tual competition at related points and so as to introduce 
the factor of unjust discrimination, the fair value should 
include the necessarily higher cost of the earlier period. 
This question arose in Milwaukee Electric Railway and 
Light Company v. Milwaukee, in which it was held that a 
rate fixed by a city ordinance would not afford fair com- 
pensation. The court found that it would require over 
$5,000,000 to reproduce the property as then existing, and 
proceeded : ^^ 



plated or under way. The very fact, however, that the situation 
to-day is acute, lays the foundation for anticipating that it will 
be speedily corrected through a realization upon the part of the 
public that our great transportation systems are the arteries and 
veins through which the life-blood of the Republic surges. When 
it is realized that hasty and ill-advised national and State legis- 
lation has seriously interfered with the proper functions of our 
vast transportation systems, we can now, as in the past, rely 
upon public opinion ultimately arriving at proper conclusions and 
causing a speedy restoration of confidence in the financial stability 
and earning capacity of our transportation systems. An abund- 
ance of capital will again be available and we will then see a new 
period of engineering and constructive activity which will carry 
us to greater Heights of prosperity." — In American Industries, 
December i, 1907. 
14. 87 Fed. Rep. 577. 
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**I am further satisfied that this amount is not the true measure 
of the value of the investment in the enterprise. It leaves out of 
consideration any allowance for necessary and reasonable invest- 
ment in purchase of the old lines and equipments, which were in- 
dispensable to the contemplated improvement, but of which a 
large part was of such nature that it did not count in the final 
inventory. No allowance enters in for the large investment aris- 
ing out of the then comparatively new state of the art of electric 
railways for a large system, having reference to electrical equip- 
ment, weight of rails, character of cars, and the like, of which 
striking instance appears in the fact that the electric motor which 
then cost about $2,500 can now be obtained for $800 ; so that work 
of this class was in the experimental stage in many respects, and 
the expenditures by the pioneer in the undertaking may not fairly 
be gauged by the present cost of production."" 

AMOUNT AND MARKET VALUE OF SECURITIES. 

It is useless to contend, at the present day, that there is 
any certain or fixed relation between the aggregate par 
value of stocks and bonds and either original cost or 
present actual value of the properties.^® Unquestionably 

15. The same view was taken in Metropolitan Trust Company 
V. Houston & Texas Central (90 Fed. Rep. 683) but it was held 
otherwise in Steenerson v. Great Northern (69 Minn. 353). 

16. "The capitalization representing American railways con- 
sists of securities of many different grades, each grade making its 
claim for annual returns to its owners with separate force and 
having its own degree of power or lack of power to enforce its 
demands. The highest grade of security consists of mortgage 
bonds which carry the right to a definite income with the property 
itself pledged against default. Other funded debt includes bonds 
based upon income which involve no lien upon the property and 
equipment trust obligations secured by liens upon rolling stock. 
The volume of each of the different classes of capital issues and 
its proportion to the mileage and to the aggregate capitalization 
are as follows: 

Per cent 

of total 

Per mile capitali- 

Class. Total. of line. zation. 

Mortgage bonds $5,456,349,002 $25,142 48.86 

Income bonds 253,707,699 1,169 2.27 

Equipment trust obligations . 186,302,906 859 1.67 

Miscellaneous obligations . . 786,241,442 3,623 7.04 

Shares of stock 4,484,504,943 20,664 40.16 

Total $11,167,105,992 $51,457 ioqf.oo 

Actually, there is something quite ridiculous in the effort to 
combine these incongruous items in a single aggregate. It is 
possible to add three elephants, eight cows, seven mice and a 
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there are many railways whose real value exceeds the 
par value of all their outstanding securities while there 
are others, much less numerous or extensive than form- 
erly, with regard to which the opposite relation probably 
exists. So while capitalization may -throw some light 
upon the problem of "fair value/' it will do so only so 
far as a relation between par values and money expended, 
including proper discounts upon issues that could not be 
sold at par, can be established. The rule, laid down in 
Smyth V. Ames,^'^ is as follows : 

"If a railroad corporation has bonded its property for an 
amount that exceeds its fair value, or if its capitalization is large- 
ly fictitious, it may not impose upon the public the burden of such 
increased rates as may be required for the purpose of realizing 
profits upon such excessive valuation or fictitious capitalization; 
and the apparent value of the property and franchises used by the 
corporation, as represented by its stocks, bonds, and obligations, 



guinea pig and to say that the total is nineteen animals, but the 
aggregate is not very enlightening and scarcely repays the effort. 
The items which make up the aggregate railway capitalization 
are riot less incongruous. There are included in the aggregate 
usually given no less than $582,492,783 in par value of bonds 
which regularly pay six per cent or more per annum and with 
them, also at their par value, $2,435,470,337 of stock on which 
nothing has been paid for a decade. Ten shares of the Union 
Pacific Railway paying their owners $100 yearly and worth in the 
market at present prices about $1,350, ten shares of the Chicago 
Great Western Railway common which have never paid their 
owner anything and can be bought in the market for less than 
$125, ten shares of the Delaware, Lackawanna and Western which 
have paid $710,000 to their owners within five years and can be 
sold any day for about $4,500, ten shares of Pere Marquette Rail- 
way which represents a property now insolvent and in the hands 
of a receiver, a $1,000 mortgage bond of the Chicago and North- 
Wsestern Railway bearing seven per cent interest per annum, and 
a $1,000 Lake Shore collateral bond of the New York Central 
bearing 3^/2 per cent interest, all have the same par value. Add 
these par values together and you get a total par value of $6,000. 
What is such figure worth for any purpose worthy of an intelli- 
gent man? Yet that is the way that aggregate capitalization is 
ascertained." — H. T. Newcomb, in Railway World for June 7, 
1907, article entitled "Railway Capitalization." 

17. 169 U. S. 466, 544, 545. 
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is not alone to be considered when determining the rates that may 
be reasonably charged.** 

COST OF REPRODUCTION. 

Cost of rq)roduction, both with and without suitable al- 
lowance for depreciation, has at different times and under 
different circumstances been suggested as the determin- 
ing factor in fixing that value which must be a principal 
criterion of reasonableness in charges. While apparent 
sanction for these suggestions can be found in some of 
the earlier judicial opinions i® it can no longer be held 
that this, or any other criterion, can be indiscriminately 
applied to all cases or, in any case, to the exclusion of 
other and usually more significant facts. Testimony as 
to current cost of reproduction would certainly be re- 
garded as relevant to almost any inquiry as to the value 
on which a fair return must be allowed but it could rarely, 
if ever, be properly taken as conclusive on that point. 

PROBABLE EARNING CAPACITY UNDER LAW-MADE RATES. 

In the absence of contractual charter provisions ex- 
pressly limiting the regulative powers of the State creat- 
ing the carrying corporation, its very existence and right 
to do business are conditioned by the right of the Federal 
and State governments to which it is subject, each in its 
proper sphere and through the proper legislative and ju- 
dicial agencies, to require and to enforce reasonable 
charges. Therefore it is highly proper and, indeed, nec- 
essary that the reservation of this power and its proper or 
probable exercise within the reasonable limits constitu- 



i8. Steenerson v. Great Northern Railway, 69 Minn. 353 Per 
Contra Metropolitan Trust Company v. Houston & Texas Cen- 
tral, 90 Fed. Rep. 683. 
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tionally established should be considered. This is the 
plain meaning of the expression in Smyth v. Ames and it 
probably goes no further than to insist that there must not 
be any allowance for any imaginary or speculative value 
that might attach were the power to charge for services 
rendered without effective governmental regulation. 
Whether, in any event, such a value could exist under any 
except the most abnormal conditions might be made the 
subject of interesting theoretical inquiry but it could now 
have only academic value. 

OPERATING EXPENSES AND TAXATION. 

The cost of operation, varying geographically and from 
time to time, as wages, the efficiency of labor and the cost 
of fuel and other materials rise or fall, must necessarily 
affect the balance of earnings available for payments to 
investors and hence act with controlling force upon real 
value. The same is true of the rate and amount of the 
taxes exacted by the various taxing bodies having juris- 
diction over the particular line, although this item was 
not specifically enumerated in the opinion in Smyth v. 
Ames. Generally, however, it may be said that these ele- 
ments are more naturally considered as determining the 
reasonable return which rates must provide than as bear- 
ing upon the basic value. The fund annually earned, to 
be reasonable to the carrier, must be large enough to pay 
the standard wages, liberally adjusted, for services of 
standard quality ; to maintain the property in the condition 
demanded by the growing commerce of the territory serv- 
ed; to supply the full sums demanded to meet taxation 
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and to leave the adequate balance necessary for a fair 
return upon a fair valuation.*® 

FAIR RETURN. 

The whole schedule of rates of a railway must be 
framed with the purpose of producing, from a vast multi- 
tude of widely varying services and in an equally larg'e 
number of relatively small payments, an aggregate equal 
to the total expenditure for operation, wages, materials, 
taxes, maintenance, repairs, replacements and deprecia- 
tion, plus interest on indebtedness and a reasonable re- 
turn to shareholders having a substantial investment in- 
terest in the property .20 Assuming, therefore, that it will 
be conceded, in any case, that there can be no interfer- 
ence with rates on the part of public au- 
thority which does not allow fully for all 
expenses of maintenance and operation the inquiry 
may proceed to the more difficult question, as to what 
relation the balance of earnings, after expenses are met. 
must bear to the fair value of the property as ascertained 
according to the rules already discussed. It will invari- 
ably be found that the ownership of railway property is 

19. "Cost of service implies skilled labor, the best appliances, 
keeping the roadbed and the cars and machinery and other ap- 
pliances in perfect order and repair. The obligation of the car- 
rier to the passenger and the shipper requires all these. They 
are not matters which the carrier can dispense with, or matters 
whose cost can by them be fixed. They may not employ poor 
engineers, whose wages would be low, but must employ compe- 
tent engineers, and pay the price needed to obtain them. The 
same obtains as to engines, machinery, roadbed, etc., and it may 
be doubted whether even the legislature, with all its power, 
is competent to relieve railroad companies, whose means of trans- 
portation are attended with so much danger from the full per- 
formance of this obligation to the public." Chicago & North- 
western V. Dey, 35 Fed. Rep. 866. See also Chicago, Milwaukee 
& St. Paul V, Tompkins, 176 U. S. 167. 

20. J. Shirley Eaton, Railroad Operations; How to Know 
Them, pp. 263 et seq. 
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partitioned among the several holders of beneficial inter- 
ests therein in many different ways. There are not only 
mortgage bonds, but frequently several successive mort- 
gages given to secure bonds bearing different rates of in- 
terest and maturing at different times. There are also 
debenture and income bonds, collateral trust bonds, equip- 
ment trust bonds and many grades of unfunded obliga- 
tions. Following these are preferred and common or 
ordinary shares with varying conditions. All of these, 
so far as based upon "fair value of property being used 
for the convenience of the public," are entitled, in their 
several proportions, to a fair return. Like the question of 
"fair value" that of "fair" or "reasonable" return must 
not be determined arbitrarily in any case, or by the strict 
application of rigid mathematical rules, but rather by a 
searching inquiry into all of the conditions peculiar to 
the case in hand and in a broad and enlightened spirit of 
full justice to all concerned. As said by Chief Justice 
Waite, speaking for the majority of the Supreme Court in 
the Railroad Commission cases i^i 

**Under pretense of regulating fares and freights, the State 
cannot require a railroad corporation to carry persons or prop- 
erty without reward ; neither can it do that which in law amounts 
to taking private property for public use, without just compensa- 
tion, or without due process of law." 

BONDS AND SHARES. 

Assuming that the "fair values" respectively represent- 
ed by bonds and shares have been ascertained, the respec- 
tive rights of the holders of different grades of securities 
as to what constitutes a fair return can be considered. 



21. ii6 U. S. 307; decided on January 4, 1886. See also Rea- 
gan V, Farmers' Loan & Trust Company, 154 U. S. 362; decided 
on May 26, 1894. 
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As to bonds, the conclusion expressed by Mr. Justice 
Brewer, while sitting as a Federal Qrcuit Judge, in Chi- 
cago and North Western Railway v. Dey,22 represents 
the still prevailing view. This conclusion was expressed 
as follows : 

"Whatever individuals may do by private contract to modify 
existing rates of interest, the legislature has no compulsory power 
in the matter. While, by reducing the rates, the value of the 
stockholders' property may be reduced, in that less dividends are 
possible, — and that power of the legislature over property is con- 
ceded, — yet if the rates are so reduced that no dividends are pos- 
sible, and especially if they are such that the interest on the 
mortgage debt is not earned, then the enforcement of the rates 
means either confiscation, or compelling, in the language of the 
Supreme Court, the corporation to carry persons or property with- 
out reward." 

In spite of the fact that the duty of the courts to pro- 
tect rates of interest which are higher than those prevail- 
ing at the time the question is raised has been doubted, 
it seems certain that the owners of bonds which were 
previously issued, for value, at a rate which was reason- 
able and fair at the time the contract was made, are en- 
titled, as against governmental interference with charges, 
to judicial protection in the receipt of the full interest 
provided for in the bonds during the whole period for 
which they are issued. While there may be economic 
conditions under which it is impracticable for particular 
railway companies to enforce rate schedules which will 
produce sufficient revenue to meet the lawful demands of 
bond holders, and this is a risk accepted by all investors 
in this kind of securities, it is not believed that such con- 
ditions can properly be created or accentuated by leg- 
islation. 

At this stage of the present inquiry, the question as to 
what may be considered a fair return to the owners of 

22. 35 Fed. Rep 866. 
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corporate shares in railway enterprises, should not be 
complicated by any misunderstanding growing out of 
current allegations as to the amount of "water" represent- 
ed by securities of this class. It is now assumed that 
the "fair value" represented by these securities has been 
ascertained, and the question is no longer what real in- 
terest they represent, but rather what is a fair return upon 
the real interest previously found to exist. In this re- 
spect, the doctrine announced in Chicago and North 
Western Railway v. Dey, previously cited, no longer pre- 
vails. The rule prescribed in that case, that the legislature 
can reduce dividends to a minimum, provided some divi- 
dends are permitted, has been supplanted by that which 
requires and sanctions a reasonable or fair return. Thus 
in New Memphis Gas Light Company v. New Mem- 
phis 23 the court said : 

"The company has a right to such gross revenue from the sale 
of gas as will enable it to pay all legitimate operating expenses, 
pay interest on valid fixed charges, so far as bonds or securities 
represent an expenditure actually made in good faith, and also 
to pay a reasonable dividend on stock, so far as this represents 
an actual investment in the enterprise." 

In determining what is a reasonable rate of return, the 
courts will undoubtedly consider the risk accepted by 
owners of shares and will, therefore, accord a higher rate 
than would be authorized under similar conditions upon 
mortgage bonds. The rate will also vary in different lo- 
calities and will be influenced by the current rate of in- 
terest on investments of similar security. It would seem 
also that, where shareholders have gone for many years 
without any return upon their investments, or with too 
meagre returns, the rate afterward permitted should be 



23. 72 Fed. Rep. 952. 
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sufficient, when spread over the whole investment period, 
to produce a fair average return for each year. 

PROVISION FOR THE FUTURE. 

It has been suggested that a fair return should provide 
a sinking fund for the payment of bonded obligations 
upon maturity and it has been so held in the case of a 
municipally owned waterworks ^^ and also in the case 
of a private water company.^^ Whether such an effort 
would receive judicial protection in the case of a rail- 
way carrier is doubtless a question that would have to be 
determined in the light of the particular circumstances at- 
tending the case in which the question arose. There are 
conditions under which such a provison would seem 
reasonable and just and others are conceivable in which 
public policy would suggest dependence on ability 
to refund the securities at maturity. In the case 
of shares of stock, however, it would seem that in times 
of business activity rates high enough to provide a sur- 
plus which would tend to insure the continuance of rea- 
sonable dividends ought to be permitted. This is the con- 
clusion of the Interstate Commerce Commission, express- 
ed as follows: 20 

"But It may be urged that after paying its fixed charges, taxes 
and dividends out of its net income for the year 1902, it had left 
but a comparatively small amount. That year was one of pros- 
perity, and it can hardly be expected that conditions will continue 
without interruption as favorable. Ought not a railway to be 
allowed to accumulate, in some form, a surplus during fat years 
which may tide over subsequent lean years? To this we would 
unhesitatingly answer in the aflfirmative. In times like the pres- 
ent a railroad company should be allowed to earn something more 
than a merely fair return upon the investment " 

24. Preston v. Detroit Water Commissioners, 117 Mich. 589. 

25. Brymer v. Butler Water Company, 179 Pa. 231. 

26. 9 I. C. C. Rep. 382. See, also, Illinois Central v. Inter- 
state Commerce Commission, 206 U. S. 441, 461-463, in which pro- 
vision for the future in the shape of permanent improvements is 
discussed. 
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PARTICULAR RATES. 

So far, this discussion has related to whole schedules 
or to considerable and plainly separable portions of the 
schedules. In dealing thus broadly with the subject, it 
is apparently possible to answer all the questions which 
may arise from the point of view of a "fair return" upon 
a "fair value." It was noted at the outset, however, that 
a third concept, that of "the fair value of the services 
rendered," has received the sanction of the Supreme 
Court. While the interest of the railway carrier is not, 
as is frequently urged, confined to the total return pro- 
duced by its schedule but, on the contrary, it is deeply 
concerned as to the effect of particular rates upon the de- 
velopment of traffic and upon the growth of the regions 
contiguous and tributary to its lines, it is true that there 
are questions, as to the relative adjustment of the differ- 
ent elements in a schedule, which can only be determined 
by considerations not indicated by the terms "fair value" 
or "fair return." Thus, when a single rate or rates on a 
few commodities or between a few points are challenged, 
it becomes necessary to inquire whether they exceed the 
"fair value of the services rendered" and hence amount to 
an unjust exaction from the purchasers of transportation 
or whether their enforced reduction would deprive the 
carrier of just compensation for the services which it per- 
forms. 

Questions of this sort will arise concerning the adjust- 
ment of rates as between competing sources of supply or 
competing markets, between main and branch lines, be- 
tween shipments in different quantities or different com- 
modities or classes of commodities. They are frequently 
of especial economic importance when the question is as to 
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the proper relative adjustment of rates upon raw materials 
and their finished |M'oducts. Although inquiries of this 
character have taken up a large share of the time of the 
Interstate Commence Commission since it was organized 
in 1887, there have been relatively few cases in which the 
courts have attempted to lay down principles or rules 
which can be r^;arded as authoritative. It is exceedingly 
difficult, even in the decisicms of the Commission, to trace 
principles of other than the most general character, and 
as this paper is already too long to permit extended dis- 
cussion of the subject, it is sufficient to indicate some of 
the general considerations pertinent to such inquiries ancjl 
to suggest that each particular case must be taken up in 
the light of its own peculiar circumstances. Inquiry 
of the broadest character may be necessary in any case 
and it is impossible to say of almost any class of facts 
pertaining to industry and transportation that they may 
not at some time become of controlling force in determin-^ 
ing the lawful charge for a particular service. Length of 
haul, character of territory traversed, density of traffic^ 
the direction in which the bulk of the traffic moves, quan- 
tity of similar shipments, manner of preparation for ship- 
ment, character of equipment required, special facilities 
necessary, risk of loss or damage through accident, ef- 
fect upon the development of other business, value of the 
articles carried, special costs of service, demands upon 
terminals, comparisons with other rates, physical charac- 
teristics of route and many other considerations may, any 
or all of them, be relevant to such an inquiry and in par* 
ticular cases are entitied to varying weight. 

The rights of the railway carriers in this respect were 
defined by Mr. Justice Jackson while sitting in the Circuit 
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Court in language ^^ subsequently quoted with approval 
by Mr. Justice Brewer in the opinion in Interstate Com- 
merce Commission v. Cincinnati, New Orleans and Texas 
Pacific.28 The quotation is as follows : 

"Subject to the two leading prohibitions that their charges shall 
not be unjust and unreasonable, and that they shall not unjusdy 
discriminate, so as to give undue preference or ad- 
vantage, or subject to undue preference or disadvantage per- 
sons or traffic similarly circumstanced, the Act to regulate com- 
merce leaves common carriers as they were at Common Law, free 
to make special contracts looking to the increase of their business, 
to classify their traffic, to adjust and apportion their rates so as 
to meet the necessities of commerce, and generally to manage 
their important interests upon the same principles which are 
recognized as sound, and adopted in other trades and pursuits/' 

In the same opinion Judge Jackson also said : 20 

"Subject to these conditions and limitations, the Act does not, 
and was not intended to, restrict the Common Law right and 
power of common carriers to make special contracts, or adjust 
their rates with reference to existing wants and circumstances, so 
as to promote their own interests, while affording all proper and 
reasonable facilities and conveniences to the public. Subject to 
the above conditions, the Act intended to leave the adjustment 
of rates as absolutely and completely in the discretion of the 
carrier as it existed at Common Law, which never questioned or 
denied to common carriers the right to give or make lower rates, 
based on increased quantity or amount of service." 

The Interstate Commerce Commission has seemed to 
hold, from the beginning, that it must be extremely dif- 
ficult, if not impossible to establish definite principles ap- 
plicable to all classes of cases. It is apparently for this 
reason that it was inclined to contend, at least up to the 
time of the enactment of the Hepburn law, that the discre- 
tion necessarily to be exercised in determining these ques- 
tions is rather of a legislative than a judicial or an ex- 



27. 43 Fed. Rep. 37, 50, 51. 

28. 167 U. S. 479, 493. 

29. 43 Fed. Rep. 37, 44. 
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ecutive^ character. Thus, as early as 1891, in Delaware 
State Grange v. New York, Philadelphia and N(»-folk 
Railway,*^ the Interstate Commerce Commission said: 

'The mandate of the statute is that all rates must be reasonable 
and just, but how the reasonableness and justice of a rate are to 
be determined is not prescribed by the statute, nor has any sat- 
isfactory test been evolved by transportation experts. ... A 
rate that might be regarded as reasonable and just by a producer 
and shipper, might, from a carrier's standpoint, be deemed ex- 
tremely unreasonable and unjust, and so, conversely, a rate that 
a carrier might claim to be reasonable in itself, and that it might 
support with strong reasons based upon the cost of service, the 
quantity of the business and the characteristics of its line of 
road, might exhaust the greater part of the proceeds of the pro- 
ducer's commodity, and be destructive to his interests. It is 
only stating a truism, therefore, to say there is no recognized 
test of a rate mutually reasonable for a carrier and for a pro- 
ducer of the traffic. The reasonableness of a rate must conse- 
quently be ascertained in every instance in which the question 
arises, by its relations both to the carrier and to the shipper, and 
by comparison with rates normally charged for like or similar 



Similarly, in the year 1902, Mr. Commissioner Prouty. 
speaking for the Commission, said : ^^ 

"It is plain that until there be fixed, either by legislative enact- 
ment or by judicial interpretation, some definite basis for the 
valuation of railroad property, and some limit up to which that 
property shall be allowed to earn upon that valuation, that there 
can be no exact determination of these questions. In the absence 
of such a standard, the tribunal, whether court or commission, 
which 19 called upon to consider the matter, can only upon the 
whole exercise its best judgment." 

Even as late as May, 1906, one month before the pas- 
sage of the Hepburn Act, writing for the American Re- 



30. The term "administrative" has frequently been used as 
indicating the sort of discretion involved in rate-fixing by a Fed- 
eral, but non-judicial, tribunal. It is exceedingly difficult, how- 
ever, to understand how anyone at all comprehending the princi- 
ples of the distribution of Federal powers under the Constitution 
can find any place in the executive branch of the Government 
for a tribunal exercising powers which may properly be dei^ed 
as administrative, in the accepted political sense. 

31. 3 Int. Com. Rep. 554. 

32. Re Advance in Freight Rates, 9 I. C. C. Rep. 391. 
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triew of Reviews, Mr. Commissioner Prouty expressly de- 
clared that rate fixing is, in its nature, a legislative func- 
tion. An extract from this article follows : 

"Now the fixinp: of a railway rate is in its nature legislative 
rather than judicial. There is no standard by which it can be 
determined. It might be thought that the price charged for a 
transportation service ought to be governed by the cost of rend- 
ering that service; but it is agreed on all hands that, assuming 
the possibility of ascertaining the cost, still our interstate rates 
could not be made on that basis. A comparison with other rates 
is of but little value, since conditions are seldom the same in two 
cases. The element of competition plays an important part, and 
one of the most difficult questions to decide is how far a carrier 
may properly discriminate in view of competitive conditions. As- 
suming that the amount of money which a railroad ought to earn 
is fixed, from what source shall it derive that amount? How 
much shall come from the passenger business? How much from 
freight? What rate shall be applied to a particular species of 
freight as compared with other commodities? In determining 
the justice or reasonableness of a particular rate all these fac- 
tors, and many others, may present themselves for consideration. 
They are proportionately taken into account by the traffic offi- 
cial who fixes the rate in the first instance, and they must be con- 
sidered by the administrative body which revises that rate. It is 
finally a question of judgment what, taking everything into ac- 
count, ought fairly to be done." 

Without assuming, as perhaps might seem justifiable 
from the foregoing, that it will forever be impracticable 
to evolve definite principles for guidance in applying the 
lawful standards to questions of rate regulation, it is suf- 
ficiently plain that in the present state of interpretation at 
least, the principles are so inadequately defined that it is 
necessary, in every such controversy, to regard the issue 
as of the broadest character and, therefore, to submit to 
the regulating tribunal all those facts and economic con- 
siderations which seem at all relevant. Otherwise, either 
the Commission or the courts are liable to fail to find in 
the record facts which they will consider essential to the 
particular case and to regard themselves as forced to 
conclusions which on fuller presentation might have been 
avoided. 



